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In The Court of Smt. Priyanka Saikia, Munsiff No. 2, 

Sonitpur, Tezpur 

 

Misc(J) Case No. 66/2017  

(i/c Title Suit No. 84/2017) 

Sri Kundal Saikia –vs- Sri Pankaj Saikia 

 

04.07.2022 

Both sides are represented.  

I have already heard learned counsel appearing for 

petitioner. 

This instant Misc (J) case has arisen on petition no. 

1919/2017 dated 18.07.2017 filed by the petitioner under 

Order XXXIX Rule 1 and 2 r/w Section 151 of the CPC with 

a prayer to grant temporary injunction against the opposite 

parties. 

Today, I am going to dispose of this instant Misc(J) 

case. 

The main contention of the petitioner‟s case is that 

the plaintiff, defendant no. 1 and proforma defendant were 

recorded pattadars, owners and possessor of total land 

measuring 0 Bigha 3 Kathas 5 Lessas under Dag No. 682 of 

Periodic Patta No.  181 situated at village Dipota Hatkhola, 

Mouza Haleswar, District- Sonitpur, Assam. 

That the suit land was undivided land of the plaintiff, 

defendant no. 1 and proforma defendant and accordingly 

all of them are joint owners of the said undivided suit land. 

The suit land being undivided land of the plaintiff, 
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defendant no. 1 and proforma defendant each of them had 

has 1/3rd undivided share in the suit land and accordingly 

each of them had has equal right, title and interest  in each 

inch of the total land. The plaintiff, defendant no. 1 and 

proforma defendant each has undivided 1 Katha 1 Lessa 96 

sq. ft of land in the suit land under law. 

The defendant no. 2 entered the suit land on 

17/12/2016 and illegally took possession of land described 

in item no. 1 of Schedule „A‟ below. That when the said 

fact came to the notice of the plaintiff he then upon 

enquiry came to know from the defendant no. 2 that he 

purchased the land from the defendant no. 1. The plaintiff 

then after searching had obtained the certified copy of 

Registered Sale Deed No. 2130/2016 from the Office of the 

Senior Sub-Registrar, Tezpur on 13/02/2017. The plaintiff 

after perusal of said certified copy of said registered sale 

deed came to know that the defendant no. 1 sold land 

measuring 2 Kathas out of total 3 Kathas  5 Lessas of Dag 

No. 682 of Periodic Patta No. 181 of situated at Village 

Dipota Hatkhola, Mouza – Haleswar, District- Sonitpur, 

Assam and thereafter the defendant no. 2 had entered into 

the said land. 

Prior to sell of the land to the defendant no. 2, the 

defendant no. 1 came to the plaintiff and told him that he 

has decided to sell his share of land and for that purpose 

no objection certificate of other co-sharers are necessary 

and accordingly he gave one blank stamp paper to the 

defendant and requested him to put his signature in the 
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said blank stamp paper so that he can prepare and execute 

the no objection paper thereon. The plaintiff on good faith 

had put his signatures at the said blank stamp paper.  

The defendant no. 1 was the owner of land 

measuring 1 Katha 1 Lessa 96 sq ft out of total 3 Kathas 5 

Lessas in the suit dag. But the defendant no. 1 sold land 

measuring 2 Kathas to the defendant no. 2 vide Registered 

Sale Deed No. 2130/2016 on 17/12/2016 by exceeding his 

share of land. He had no right to sell more than his own 

share of land to the defendant. Hence the aforesaid 

Registered Sale Deed No. 2130/2016 is null and void and 

illegal and liable to be cancelled under law. 

After the aforesaid sale of land by the defendant no. 

1 to the defendant no. 2, the defendant no. 1 had no 

ownership right on the balance land of the suit Dag. But 

the defendant no. 1 most illegally sold land measuring 01 

Katha 05 Lessas under Dag No. 682 of Periodic Patta No. 

181 without any consent and knowledge of the plaintiff 

and the proforma defendant on 09/02/2017 vide 

Registered Sale Deed No. 233 of 2017 to the defendant no. 

3 by claiming the said portion of land as his own and with 

specific boundary. Hence the Registered Sale Deed No. 233 

of 2017 is null and void and without jurisdiction. 

The defendant no. 1 had no right, title and interest in 

the aforesaid 01 Katha 05 Lessas of land after 17/12/2016, 

hence he had no saleable right to sell the said land to the 

defendant no. 3 on 09/02/2017. That said portion of land 

has been specifically shown in Schedule „C‟ below. That the 
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defendant no. 3 also illegally entered into the said suit 

land.  

Plaintiff and the proforma defendant had not given 

any no objection certificate to the defendant no. 1 to sell 

the said portion of suit land ay any time. But upon enquiry 

the plaintiff comes to know that the defendant no. 1 with 

the help of forged and manufactured no objection 

certificate had obtained the permission for sale of the suit 

land described in Schedule „C‟ below. The plaintiff did not 

put his signatures by himself in the said no-objection at 

any time. The defendant no. 3 is legally bound to quit and 

vacate the suit land. The defendant no. 3 most illegally has 

constructed a pucca wall in one side of said land. The 

defendant no. 1 is only one of co-owner/co-sharer of 1/3rd 

undivided land under Schedule „A‟ below, hence he had no 

right to sell the total suit land described in Schedule „A‟ 

below by claiming exclusive ownership in the said land. 

The defendant no. 1 sold the total suit land, described  in 

the Schedule „A‟ below to the defendant no. 2 and 3 

separately vide two Registered Sale Deed No. 2130/2016 

and 233/2017 though he had no jurisdiction to sell the 

total suit land. Aforesaid two Registered Sale Deeds are 

void but the plaintiff has reasonable apprehension that if 

those two sale deeds left outstanding may cause to him 

serious injury, hence it is necessary to adjudged those two 

registered sale deeds as void and liable to be cancelled. 
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Being aggrieved, the petitioner has approached this 

Court and also filed this petition for temporary injunction 

as stated above.   

Finding no alternative, the instant suit was filed for 

declaration of right, title and interest and consequential 

relief of confirmation of possession of the petitioners and 

Proforma opposite parties and for eviction, recovery of 

khas possession and for permanent injunction. 

The opposite parties filed written objection and 

stated that denied the allegations. The opposite parties has 

appeared and filed written objection and stated that the 

Petitioner, Opposite party no. 1 and Proforma Opposite 

party are pattadars, owners and possessors of the 

Schedule A land of the injunction petition. The said land 

was infact acquired by them jointly from Sri Purna Kanta 

Borah @ Kalita by way of exchange. Though the land was 

shown to be purchased by the Petitioner, Opposite Party 

No. 1 and the Proforma Opposite party jointly from one Sri 

Purna Kanta Borah vide registered Sale Deed being No. 

195 for the year 2016 of Tezpur Sub Registry but in the 

said Sale Deed being No. 195 for the year 2016 of Tezpur 

Sub Registry but in the said Sale Deed it is categorically 

stated that the land was actually exchanged between the 

parties. The Petitioner, Opposite Party No. 1 and the 

Proforma Opposite Party exchanged the land that they had 

inherited from their father with Sri Purna Kanta Borah @ 

Kalita. As per information of the answering Opposite party 

the suit property is and ancestral property. 
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The answering opposite parties submit that the 

petitioner Kundal Saikia @ Kanu Saikia had sold land from 

different dags and pattas earlier. The Petitioner sold land 

measuring 2 kathas under Dag No. 875 of PP No. 467 of 

Vill. Depota Hatkhola, Mouza: Halleswar to the Opposite 

party no. 1 vide registered Sale Deed No. 483 for the year 

2013 of Tezpur Sub Registry. The Petitioner sold another 

plot of land measuring 2 kathas 10 lessas out of 4 kathas 5 

lessas under Dag No. 710 of PP NO. 130 of Vill. Depota 

Hatkhola, Mouza: Halleswar to Sri Rupendra Borah vide 

registered sale Deed being NO. 651 for the year 2014 of 

Tezpur Sub Registry. The Petitioner sold another plot of 

land measuring 1 katha 15 lessas out of 4 kathas 5 lessas 

under Dag no. 710 of PP No. 130 of vill. Depota Hatkhola, 

Mouza: Halleswar to Sri Anupam Neog vide registered sale 

deed being no. 1007 for the year 2015 of Tezpur Sub 

Registry. For all times these the opposite party no. 1 and 

the Proforma Opposite party gave their No objection. 

Though the name of the petitioner has been recorded as a 

pattadar in the suit property but infact the petitioner has 

sold more than his share of land from different dag and 

patta on the basis of No objections given by the opposite 

party no. 1 and the pro forma opposite party. On 

17.12.2016 the opposite party no. 1 executed the 

registered Sale Deed being no. 2130 for the year 2016 of 

Tezpur Sub Registry after obtaining permissions from the 

concerned authorities to transfer land measuring 2 kathas 

out of 3 kathas 5 lessas under Dag No. 682 of PP No. 181 
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of Vill. Depota Hatkhola, Mouza: Halleswar. The petitioner 

was aware of the execution of the sale deed and he had 

also sworn and affidavit declaring his No Objection for the 

sale of the land. The land was sold for the treatment of the 

Proforma opposite party. The sale price was received by 

Smt. Rina Saikia, the wife of the Proforma Defendant and 

she acknowledged the receipt whereof by signing a money 

receipt. On the same day the Opposite party no. 1 

delivered the khas possession of the land and is still 

possessing the same. Rest of the averments made in the 

paragraphs are denied by the answering the opposite 

parties. The Petitioners also knew that the sale was done 

to help out the pro forma opposite party so that he could 

continue with his treatment. It is absolutely false that the 

Petitioner signed on blank stamp paper. The opposite party 

no. 1 sold 2 kathas of land to the opposite party no. 2 after 

through discussion between them. The sale deed execute 

in favour of the opposite party no. 2 is a valid and legal 

sale deed and is not liable to be cancelled by declaring it as 

an null and void. The petitioner was aware of the execution 

of the Deed. Moreover, he actively cooperated with the 

opposite parties to get the land sold including the schedule 

C land. Prior to execution of the sale Deed the petitioner 

had meet these opposite parties on several occasions. But 

due to some family feud and greed for money the 

petitioner has instituted this suit only to harass the 

opposite parties specially the opposite parties no. 2 and 

3.The petitioner has already sold his share of land from 
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other dags and pattas and now he has no share in the 

schedule A land. The Schedule B and C lands were sold 

only to help the proforma defendant. Even the petitioner 

actively cooperated with the opposite parties but for some 

dispute between the petitioner, the opposite party no. 1 

and the proforma defendant and greed for money he has 

filed this suit with malafide intention to harass the 

answering opposite parties. The opposite parties no. 2 and 

3 have every right, tile and interest in the suit land and the 

opposite party no. 2 is legally in occupation of the schedule 

B land and similarly the Defendant No. 3 is also in legal 

occupation of Schedule C land, as such these opposite 

parties have every right to construct any house, boundary 

wall, etc., in their respective lands. The answering opposite 

parties have purchased their plots of land by valid 

documents of sale after following all legal procedures and 

they are valid documents and are not liable to be cancelled 

after declaring null and void. It is prayed therefore, that 

the Hon'ble Court may kindly be pleased to dismiss the 

injunction petition.                                   

Heard argument from the learned counsel of both 

parties. Also perused the case record along with the 

injunction petition, and the other documents filed by the 

petitioners.  

In the light of the pleadings of the parties to decide 

the injunction prayer filed under Order XXXIX Rule 1 and 2 

of CPC, the followings are appears to be the points for 

determination :  
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(i) Whether there is a prima-facie case in favour 

of the plaintiff/ petitioner ?  

(ii) Whether balance of convenience is in favour 

of the plaintiff /petitioner ?  

(iii) Whether the plaintiff petitioner is going to 

suffer irreparable injury/loss in the event of 

court not granted temporary injunction 

against the defendant/opposite party ?  

Order XXXIX, Rule 1 (c) of C.P.C. provides that “ 

temporary injunction may be granted where, in any suit, it 

is proved that the Opposite Party threatens to dispossess 

the plaintiff or otherwise cause injury to the plaintiff in 

relation to any property in dispute in the suit, the court 

may by order grant a temporary injunction to restrain such 

act or make such other order for the purpose of staying 

and preventing or dispossessing the plaintiff or otherwise 

causing injury to the plaintiff in relation to any property in 

dispute in the suit as the court thinks fit until the disposal 

of the suit or until further orders”.  

It is settled law that relief for granting of temporary 

injunction is subject to the court‟s satisfying that :  

(1) there is a serious disputed question to be tried in 

the suit and that an act, on the facts before the court, 

there is probability of being entitled to the relief asked for 

by the plaintiff/defendant;  

(2) the court's interference is necessary to protect 

the party from the species of injury. In other words, 
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irreparable injury or damage would ensue before the legal 

right would be established at trial; and  

(3) that the comparative hardship or mischief or 

inconvenience which is likely to occur from withholding the 

injunction will be greater than that would be likely to arise 

from granting it.  

I have gone through the entire case record along 

with all the documents annexed with the plaint submitted 

by the petitioners. In the instant case the petitioners have 

pleaded that opposite party No.2 illegally to possession of 

the suit land A on 17.12.2016 and vide registered sale 

deed No.2130/16 had purchase 2 katha out of 3 katha 5 

lessa covering by Dag No.682 of P.P. No. 181 from 

opposite party No.1 and entered into possession of the suit 

land. It is also stated that opposite party no.1 had no right 

to sell the suit land. Opposite party No.1 manufactured one 

no objection certificate regarding sale of schedule land C. 

opposite party No.3 had constructed one pucca wall. It is 

stated if the opposite party would success in construction, 

then the nature of the suit would changed and petitioner 

will face inconvenience and will suffer irreparable loss. 

After considering the submissions of the parties, 

pleadings as well as document on record it appears that 

petitioner possessed the Schedule land. As such, at the 

first sight of the entire case-record it appears that there is 

a prima facie case in favour of the petitioners.  

Moreover, as it is already submitted that opposite 

parties filed a Title Suit after filing the instant. Therefore, if 
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the nature and character of the suit land is transformed 

then it will be the petitioner, who would suffer greater 

inconvenience and irreparable loss.  

From the above observation and reasons, I am 

constrained to hold that three golden principles for 

granting temporary injunction are found in favour of 

plaintiffs. But simultaneously, it is also to be born in mind 

that the opposite parties are contending that the petitioner 

has already sold his share of land from other dags and 

pattas and now he has no share in the schedule A land. 

The Schedule B and C lands were sold only to help the 

proforma defendant. Even the petitioner actively 

cooperated with the opposite parties but for some dispute 

between the petitioner, the opposite party no. 1 and the 

proforma defendant and greed for money he has filed this 

suit with malafide intention to harass the answering 

opposite parties. The opposite parties no. 2 and 3 have 

every right, tile and interest in the suit land and the 

opposite party no. 2 is legally in occupation of the schedule 

B land and similarly the Defendant No. 3 is also in legal 

occupation of Schedule C land, as such these opposite 

parties have every right to construct any house, boundary 

wall, etc., in their respective lands. The answering opposite 

parties have purchased their plots of land by valid 

documents of sale after following all legal procedures and 

they are valid documents and are not liable to be cancelled 

after declaring null and void.  



Page 12 of 12 
 

So, considering the rival pleadings of both the 

parties, I am of the considered view that if an order to 

maintain status quo of the suit land is passed, it will be just 

and proper.  

Accordingly, till disposal of the main suit, both the 

parties are directed to maintain status quo of the suit land 

as on today and no party will change the nature, character 

or feature of the disputed land nor any party during 

pendency of suit shall dispose the disputed land.  

With the above observation and order, the instant 

Misc. (J) Case stands disposed of accordingly. 

 


